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EVALUATION OF THE EV]DENCE

The Board of Appeal"s has considered all- of the evidence
presented, including the testimony offered at the hearing
before the Special Examiner. The Board has afso considered a1I
the documentary evidence introduced in this case, as wel_f as
the Department of Economic and Emplo),ment Development.'s
documents in the appeal file.



The Board of Appeals has also considered the Iegal argument
presented at the hearing before the Board.

FINDINGS OF FACT

The Board of Appeals adopts as itss findings of fact the first
seven paragraphs of the special Examiner's Findings of Fact,
excepE that the control exercised by the employer vras more
than minimal .

In addition, the Board finds as a fact that the employer
exercised some controf over all the individuafs in question in
this case and chat the services performed were not performed
outside aI1 of the places of business of Trahan Films. Since
the business of the employer is the production of commerciaf
advertising films, the studios and locations where the f il-ms
are made are the places of business of this employer.

The services performed by all the individuals, including t.he
empfoyer's son, were performed for the corporation, Trahan
Films, and noE for Thomas Trahan.

CONCLUS IONS OF LAW

Section 8-205 states: '

work that an individual performs under any contract of
hire is noE covered employmenE. if...:

(1) the individual- who performs Ehe work is free from
control and direct.ion over it.s performance both in fact. and
under lhe contract;

12) the individual- customariLy is engaged in an
independenE. business or occupation of the same naEure as that
invofved in the work; and

(3) Ehe work is:
(i) outside of the usual course of business of t.he

person for r^rhom Ehe work j-s performed; or
(ii) performed outside of any pl,ace of business of

the person for whom tshe work is performed.

In order for an individual- who performs a service t,o be
considered an independent contracEor under this provision of
t.he 1aw, and therefore noE covered by the Unempl,olrment
Insurance Law, afl three parEs of the test must. be met.

In this case, Ehe Board concludes t.hat none of the individuals
in question meet all tshree requiremenE.s of Section 8-205.
These individuals perform under the conErol and direction of



t.he employer, and do not perform the services outside eit.her
the usual course of bus j-ness or out.side the places of bus j-ness
of Trahan Fil-ms. Therefore, it is not necessary for the Board
Eo reach the issue of whet.her they all are customarily engaged
in an independent business or occupation of the same natuie.
They are a1I in covered emplolment for t.he purposes of the
Unemployment Insurance Law.

The employer argued Ehat the empl-oyer's son was under the ageof 2L aE the time the services in issue were performed andtherefore shoufd be exempt from coverage because tt tne familyrelat.ionship. However, Section 8-215 states:
Empfo)ment is not covered if performed:(1) for a chil-d or spouse; or(2) for a parent, by a child under the age af 2!

Since the services were performed. for the corporaE.j-on, TrahanFi1ms, Inc. and not for Thomas Trahan p6rsonal1y, thisexemption is not. applicable.
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ISSUE Whether E.he services of unionized professionals such as
acEors, cameramen, and other support personnel who work
part-time or intermittent.ly for Trahan FiIms constit.ut.es
covered emplo)rment under the Labor and Empfo)rment. Article.
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FINDINGS OF FACT

Thomas Trahan is president of the Maryland corporation, Trahan
Films, Inc. The corporation has been in business five years,
and Eheir current business address is 8831 satyr HilI Road,
Baltimore, Maryland 2f234. The employer produces commercj-al
advertising films.

The employer is required to contract with predominantly union
employees, Local 15, National Association of Broadcasc
Employees and Technicians (NABET) . occasionally, non-union
members are employed to work on a production set.

negarding unj-on employees, the employer is required to pay an
individualized wage minimum, per day, which is assigned per
job classification. In addition, a $43.00 palrment, per union
individual , per day, is paid to the union's pension and
welfare fund.

The employer representative, Thomas Trahan, is the
production's director. The special Examiner finds that Thomas
Trahan maintains a minimaf amount of control over the union
members employed on his set. Regarding acEors, it is his
function to obtain the best performance from each of them.
Regarding the various technicians, the empfoyer representative
directs them into positions and requires Ehat they function as
part of "his team". However, indivlduaf ski}ls and judgment
must be exercised. by each Eechnician in order for their
particj-paEion to complement the entire production.

Each union member associated with a particular production
submits his/her individual invoice to the employer. Thomas
Trahan approves each invoice, and he is required to issue
pa)rment wit.hin fourteen days. The employer maintains a
separate business checking account for this purpose.

The employer owns no studio or filming equipment. He feases a
studio, if necessaryr or he works on location for the
remainder of his filming.

The special- Examiner finds that none of the union employees
can incur a monetary loss when working for Ehe empl-oyer.

The hearing was continued until June 4, 1991 to all-ow the
employer the opportunity to obtain additional evj-dence to
supporE their position.

On June 4. L99]-, the employer submitted numerous exhibits
supporting their position that individuafs ]j-sted in the
agency's audit, who were affifiated with his production
company for a one or two-day duration, were independent
contractors and not his employees.



The Special- Examiner finds that the employer \^'as unabl-e to
produie any invoices, business cards, stationery or a Maryland-Production Guide Listing on Ehe fol-Iowing indj-viduals listed
in the audit: Todd Trahan, Frank DeMarco, Linda .Tackson,
,lohn Elfsbury, Art Navman, Tom Taylor, Laura Cuppetilla,
Caprice rrickson, Paul Thomas, CaEherine ,Jarboe, Joan oswald,
rrlaiy Fickett, Patricia Pid1avan, Dennis Meeks, Terrence
Cummings and Dick Hackl-ey.

The Special Examiner further finds that the agency representa-
tive has conceded tshat the service performed by the
individuals listed in the agency audit was performed out.side
aII of the places of business of Trahan Films, Inc.

CONCLUSIONS OF LAW

In order for services performed by t.he individuals list.ed in
the agency audit to be exempt under Ehe Labor and Empfolment.
Article, afI t.hree sections of the Labor and Empl-oyment
Article, Tit.1e 8, section 8-205(1) (2) (3) must be satisfied.

The agency has conceded that Trahan Fi1ms, Inc. has met the
statutory requirement of Section 8-205(3).

Section 8-205 (1) and Section 8-205 (2) of
Empf o)ment Art.icIe state :

the Labor and

Work that an inivldual performs uncle r any contract of
hire is not covered empfoyment if the Secretary is
satisfied that.:

(1) the individual who performg the work is free from
control- and direction over its performance both in fac!
and under the cont.ract;
12) the individual cusEomarify is engaged in an
independent business or occupation of the same nature as
that involved in Ehe work; and
(3) the work is: (i) outside of the usual course of

business of E.he person for whom the work is performed,. or
(ii) performed outside of any place of business of t.he

person for whom the work is performed.

Regarding all individual,s l-isted in the agency's audi-E., the
Special Examiner finds the empfoyer's exercise of minimal
control over these individuals meets the statutory requirement
of Section 8-205(1) in that each individual has been and will
continue to be free from controL and direct.ion over Ehe
performance of hj-s services.



Regarding Section 8-205 (2\ of t.he Labor and Empfo)ment
Article, the Special Examiner finds that the empfoyer has met
their burden of proof, with the exception of specific
individuals Iisted beIow, pertaining to those individual-s
being customarily engaged in an independently established
occupation or business of the same nature as thac involved in
the service in quescion.

Those individual-s l-isEed in the agency's audit in which the
empl-oyer has failed Eo meet their burden of proof, within the
meaning of secEion 8-205(2\, arei Todd Trahan, Frank DeMarco,
Linda Jackson, ,Iohn El-Isbury, Art Navman, Tom Taylor, Laura
Cuppetilla, Caprice Erickson, PauI Thomas, CaE.herine .Iarboe,
,:oan oswald, Mary Fickett, Patricia Pidlavan, Dennis Meeks,
Terrence Cummings, and Dick Hackley.

Therefore, the Special Examiner wi]1 find that services
performed by these specific sixteen individuals, during the
cal-endar year 1988, for Trahan Films, Inc., are wichj.n covered
emplo)rment and their wages would have had to have been
reported for Maryfand Unemployment. Insurance purposes.

Regarding t.he remaining individuals which have been listed in
the agency's audit, the Special Examiner will find that their
services performed for Trahan Films, Inc. fal-l wit,hin the
staEutory requirements of Section 8-205 (1) (2) (3) , and
therefore, are not within covered emplo).menE.

The agency's Review Determination, #7640, wilI be modlfied
accordingly.

Trahan FiIms,

DEC I S lON

Inc. has not satisfied the statutory
requirements of section 8-205 12) of the Labor and Empl'olrments
Araicle regarding services performed by: Todd Trahan, Frank
DeMarco, Linda Jackson, .Tohn EI]sbury, Art Navman, Tom Tayfor,
Laura Cuppetilla, Caprice Erickson, PauI Thomas, Catherine
Jarboe, .Toan Oswald, Mary Fickett, Patricia Pidlavan, Dennis
Meeks, Terrence Cummings, and Dick Hackley, during the
calendar year 1988. These individuafs' earnings, during the
cafendar year 1988, were in covered empfoyment at this
employer, and Trahan Fifms, Inc. woufd have been required to
report such wages for Maryland Unemployment Insurance
purposes.

Trahan Films, Inc. has satisfied the statutory reguirements of
Section 8-205(1) (2) (3) of t.he Labor and Empfo)ment Article
regarding services performed by the remaining individuals



which have been listed in the agency/ s audit for the cafendar
year 1988. Therefore, these individual-s' earnings, during the
calendar year 1988, were not in covered emplo)men! at this
employer. Trahan Films, Inc. would no! have been required to
report such wages for MaryLand Unemplo)rment Insurance
purposes.

Therefore, the
accordingly.

agency' s Revj-ew DeterminaEion

Mark R. wolf
Special Examiner
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