This Is MOSH

A Program for Safety and Health at Work
PURPOSE OF THE MOSH ACT

The mission of the Maryland Occupational Safety and Health (MOSH) program is:

· To assure, as far as possible, every working man and woman in the State of Maryland, safe and healthful working conditions; and, 

· To assure, in so far as practicable, that no employee will suffer diminished health, functional capacity, or life expectancy as a result of his or her work experience.

To accomplish these goals, MOSH:

· Encourages employers and employees to reduce safety and health hazards at their workplace and to create or improve existing safety and health programs;

· Provides on request to qualified employers, free of charge consultants to review the employer's worksite to identify hazardous conditions;

· Develops and adopts occupational safety and health standards;

· Provides effective compliance and enforcement programs;

· Establishes and administers reporting procedures for job injuries, illnesses, and fatalities; and,

· Conducts research in the field of occupational safety and health to identify innovative methods, techniques and approaches to address occupational safety and health issues.  

THE HISTORY OF MOSH

On April 28, 1971, the Williams-Steiger Occupational Safety and Health Act of 1970 became an effective part of the existing system of national labor law.  Better known as the law creating "OSHA," the Act has been described as the most important and far reaching social legislation enacted by Congress since the creation of Social Security in the mid 1930s.

Section 18 of the Williams-Steiger Act, "State Jurisdiction and State Plans" encourages the 50 states to assume responsibility for the administration and enforcement of state occupational safety and health laws and standards that are at least as effective as those adopted on the federal level.  In response to this challenge, the 1973 session of the Maryland General Assembly enacted enabling legislation, and the Maryland Plan for Occupational Safety and Health was approved by the federal government on June 28, 1973.

The Maryland Occupational Safety and Health (MOSH) Act became effective on July 1, 1973.  After a period of review and further development, on August 16, 1976 the Federal Occupational Safety and Health Administration signed an operational agreement with MOSH.  On February 15, 1980, the Maryland plan was certified as possessing all structural components necessary for an effective program.  Final approval of the Maryland program was formally granted on July 18, 1985.

WHO IS COVERED BY THE MOSH ACT?

The MOSH Act applies to the working conditions at each work place in the State, except for those specifically exempted by law. The Act does not apply to employees covered under the Federal Mine Safety and Health Act, the Longshore and Harbor Workers' Compensation Act, and the Atomic Energy Act. Neither does the law apply to working conditions of employees of the federal government.

EMPLOYEE RIGHTS UNDER THE MOSH ACT

The MOSH Act requires each employer to provide its employees with employment and a place of employment that is safe and healthful, and free from recognized hazards that are likely to cause death or serious physical harm to its employees.  This law gives employees certain rights:

· The right to exercise the rights provided under the MOSH Act, and the right to seek redress if discharged or otherwise discriminated against for exercising those rights;

· The right to file with the Commissioner of Labor and Industry a written request for inspection of a place of employment if the employee believes that there is an imminent danger to an employee, or that because of a violation of an occupational safety and health standard, there is a threat of physical harm to an employee; 

· The right to choose a representative to accompany a MOSH inspector during an inspection;

· The right to have all citations posted so employees will know of any violations found by a MOSH inspector;

· The right to obtain an informal review by the Commissioner for any refusal to issue a citation after the employee has notified the Commissioner in writing of an alleged violation;

· The right to participate as an affected employee in a hearing contesting a citation or proposed penalty, and the right to contest as unreasonable the period of time allowed for abatement of a violation;

· The right to participate in the regulations adoption process by offering evidence and comments on proposed standards;

· The right to court appeal on grounds that the Commissioner's action in setting a standard is not based on substantial evidence;

· The right to participate in a hearing on an employer's request for a variance from a regulation;

· The right to bring a mandamus action to compel the Commissioner to enjoin or restrain an imminent danger situation;

· The right, under certain standards, to copies of chemical information lists and material safety data sheets or other appropriate forms of warning to alert employees to the hazards to which they are exposed;

· The right, under certain standards, to appropriate protective equipment; 

· The right, under certain standards, to observe the monitoring of toxic materials or harmful substances and to have access to records or monitoring; and,

· The right, under certain standards, to medical examinations and tests and access to records of the results.

HOW DOES MOSH WORK?

To ensure that all Maryland employees have a safe and healthful workplace, the MOSH program uses "standards," legally enforceable regulations that govern employment conditions, practices, and operations.

In order to avoid duplication of regulatory requirements and facilitate compliance by Maryland employers, MOSH has adopted the Federal Occupational Safety and Health Standards contained in Title 29 Code of Federal Regulations Part 1910 (General Industry), Title 29 Code of Federal Regulations Part 1926 (Construction), and Title 29 Code of Federal Regulations Part 1928 (Agriculture).  

In addition to these federal standards, MOSH has adopted several regulations that are unique to Maryland.

MOSH uses two methods to ensure that employers and employees comply with applicable occupational safety and health requirements.  Voluntary compliance is promoted through MOSH Consultation Services and the MOSH Office of Training and Education, which provide free of charge assistance to employers upon request. 

The second method involves compulsory compliance, or enforcement of the law.  The enforcement process includes investigation of complaints, accidents and fatalities and unannounced inspections by trained MOSH safety and industrial hygiene inspectors, who by law may enter any establishment without delay at any reasonable time to inspect the premises and all pertinent conditions and equipment.  Where an inspection reveals an alleged violation, the Commissioner is authorized to issue a written citation describing the specific nature of the violation.  This may result in the employer being assessed a monetary penalty. In addition, all violations must be corrected within a prescribed period of time.  Although citations are issued for alleged violations of MOSH standards, public sector employers are not subject to civil or criminal penalties for violation of the law’s provisions.

ENFORCEMENT ACTIVITIES

Compliance Inspections

Compliance inspections are conducted by MOSH Compliance Safety and Health Officers and Industrial Hygienists.  These inspectors are authorized representatives of the Commissioner of Labor and Industry.  Inspections are made without advance notice and are conducted during the regular work hours of the establishment, except under special circumstances.  

MOSH prioritizes the accomplishment and assignment of inspections in the following order:  imminent danger, fatality/catastrophe, serious complaints and referrals, accidents, other-than-serious complaints and referrals, follow-ups, and programmed inspections.

Before making an inspection, an inspector reviews relevant facts about the workplace to ensure an effective inspection.  The inspector brings to the inspection any special equipment that may be needed, such as instruments to test for noise, toxic substances in the air, or other conditions likely to be found in the workplace. 

At the beginning of an inspection, the inspector presents his or her credentials to the owner, operator, or agent in charge of the establishment.  The inspector explains the reason for the visit and outlines in general terms the scope of the inspection, including safety and health records to be reviewed, employee interviews, the walkaround, and the closing conference.

The inspector provides the employer with a copy of any complaint received from an employee, if one has been filed.  However, a complainant who is a current employee of that employer may request confidentiality, and his or her name will be withheld.

The inspector, accompanied by the employer representative and any employee representatives, proceeds through the workplace and identifies possible occupational hazards or other apparent non-compliance with the MOSH Act, regulations and standards.  The inspector interviews a reasonable number of employees concerning safety and health in the workplace.

During the walkaround, the inspector takes notes and discusses his or her observations with the representatives.  The inspector also may take photographs to record possible violations or hazardous conditions, and uses other investigative techniques as appropriate. Throughout the inspection, the inspector takes special care to maintain the confidentiality of trade secrets and security matters.

The inspector also examines required records of deaths, injuries and illnesses, and verifies that an annual summary has been posted. Records of employee exposure to toxic substances and harmful physical agents also are reviewed.

After the walkaround, the inspector conducts a closing conference with the employer to discuss any conditions or practices that may constitute violations of the law, regulations, or standards. During the closing conference, the employer is requested to estimate the time and the cost of abating any hazards that may be the subject of a citation.

The inspector reports the inspection findings to the Commissioner of Labor and Industry, who determines whether to issue citations for apparent violations, establishes time limits for the abatement of alleged hazards, and determines whether civil money penalties will be proposed.

Violations and Penalties

Violations of MOSH standards are classified in the following ways:

· Willful or Repeated Violation.  An employer who willfully or repeatedly violates a provision of the MOSH Act, regulations, or standards, may be assessed a civil penalty not to exceed $70,000 for each violation.  By law, the penalty for a willful violation may not be less than $5,000.  Additionally, an employer may be prosecuted criminally if a willful violation causes the death of an employee.

· Serious Violation.  A serious violation exists where there is a substantial probability that death or serious physical harm could result, unless the employer did not and could not with the exercise of reasonable diligence know of the violation.  A civil penalty not to exceed $7,000 is assessed for each serious violation.

· Other-than-Serious Violation.  An other-than-serious violation has a direct or immediate relationship to safety or health without substantial probability that death or serious physical harm could result.  A civil penalty not to exceed $7,000 may be assessed for each other-than-serious violation. 

· Failure to Correct.  An employer who fails to correct a violation for which a citation has been issued, within the period permitted for its correction, may be assessed additional civil penalties not to exceed $7,000 for each day during which the violation continues. 

· Violation of Posting Requirements.  An employer who violates MOSH posting requirements is assessed a civil penalty not to exceed $7,000 for each violation.

Employer and Employee Review Rights

A notice of violation, including a civil penalty, is a final order unless the employer files with the Commissioner a timely written notice of intent to contest.  An employer who wishes to contest a citation or a proposed penalty may take the following actions:

Notice of Contest
· An affected employer has 15 work days from receipt of a citation, excluding weekends and State holidays, in which to notify the Commissioner in writing that the employer contests the citation, proposed penalty, or both.  The employer may indicate in the notice of contest whether the hearing is to be held in Baltimore City, the county where the violation allegedly occurred, or an office that the Commissioner designates as a regional office.

· An affected employee or representative may participate as a party in a hearing. 

· An affected employee or representative has 15 work days after issuance of a citation, excluding weekends and State holidays, in which to notify the Commissioner, in writing, that he or she believes the period of time set in the citation for abatement of the violation is unreasonable.

· An employer may not contest a proposed abatement date, but under certain circumstances may file a written Petition for Modification of Abatement Date.

Informal Conference
· An affected employer, or an affected employee or representative, may request an informal conference to discuss issues raised by the inspection, citation, proposed penalty, or notice of contest.  A request for an informal conference does not delay the 15 workday period for filing a notice of contest.

· The Commissioner may permit an affected employer to participate in an informal conference requested by an employee or representative, and may permit an affected employee or representative to participate in an informal conference requested by the employer.

Prehearing Conference
· After a notice of contest has been filed and a hearing date set, a party to the contest may request a prehearing conference with the Assistant Attorney General assigned to the case to exchange information, attempt to resolve or narrow the issues, or discuss settlement of the case.  A request for a prehearing conference must be made well in advance of the scheduled hearing.  A scheduled hearing ordinarily will not be postponed to allow the parties to have a prehearing conference.

· All parties may participate in a prehearing conference.

Administrative Hearing
When a citation is contested, the Commissioner of Labor and Industry may appoint a Hearing Examiner to hold a hearing and prepare a record and report.  Specific procedures govern the conduct of a MOSH administrative hearing.  These procedures are set out in the MOSH Act and regulations.

A Hearing Examiner's written report becomes a final order of the Commissioner unless within 15 work days after the report is submitted, the Commissioner orders a review of the proceedings, or the employer or employee or representative files a request for the Commissioner to review the report.

Upon receipt of a request for review, the Commissioner may review the report with or without a hearing.  The Commissioner may affirm, modify, or vacate a citation or proposed penalty or direct other appropriate relief.

Appeal of the Commissioner’s Order
A final order of the Commissioner may be appealed to the appropriate Circuit Court.

FREE ASSISTANCE FOR EMPLOYERS AND EMPLOYEES

Consultation Services

Free-of-charge consultation services, provided through a combination of federal and State funding, are available to assist employers in achieving voluntary compliance with MOSH law, regulations, and standards.  Guidance in safety and health matters is offered through workplace surveys, by telephone, and through the mail.  Consultation Services also provides assistance in the development of employer training programs and comprehensive safety and health programs. 

A workplace survey may cover an entire site or a limited area of concern.  Upon request of an employer, a consultant surveys the worksite to identify conditions and practices that may not be in compliance with MOSH law, regulations, and standards.  In the private sector, highest priority is given to small businesses (determined by the number of employees) and to high-hazard workplaces and operations.  

Prior to beginning a survey, the consultant researches the operations involved at the workplace and determines which MOSH standards may be applicable.  The consultant establishes a mutually convenient time to conduct the consultation visit, and presents credentials to the employer or employer's representative at the time of the opening conference.  

A consultation visit includes an opening conference, a "walkaround" survey to identify hazards, additional sampling visits if needed, and a closing conference.  A written report to the employer details the consultant's findings.  

During the walkaround, the consultant notes any areas of apparent non-compliance and points them out to the employer and any authorized employee representative who may be present.

If an imminent danger situation is encountered, the consultant will request immediate abatement of the hazard.  If immediate abatement is not possible, the consultant recommends removal of all employees from the danger area.  If an employer refuses to cooperate in eliminating an imminent danger, the consultant is required to terminate the consultation and notify the Commissioner of Labor and Industry so that appropriate action can be taken.  

At the time of the closing conference, all instances of apparent non-compliance are discussed with the employer so that the employer may begin immediately to abate the hazards.  No citations or penalties are issued as the result of a consultation visit.  However, the employer has a legal obligation to eliminate all imminent danger violations immediately, and all serious violations in accordance with an agreed upon correction schedule.  By assuring the timely correction of hazards, the Consultation program seeks to reduce the number of occupational injuries and illnesses in the workplace.

Small employers may be eligible for exemption from MOSH programmed compliance inspections when they receive a complete workplace hazard survey by MOSH Consultation Services, correct all hazards, and establish an exemplary safety and health program.  Small employers working toward this goal may be temporarily deferred from programmed compliance inspections. 

The MOSH Consultation program is separate from the MOSH Enforcement program.  In the event of a future enforcement action, MOSH is not legally bound by the consultant's report or by the failure of the consultant to point out a specific hazard.  

Training and Education

To provide Maryland employers and employees with information about MOSH safety and health requirements, the MOSH Office of Training and Education offers seminars on new MOSH standards and topics of general interest at several locations across the State.  These seminars are free and open to the public.  Free speakers on specific MOSH standards also are available to professional and trade associations, employer and employee organizations, and other groups.  These programs provide an overview of a specific topic, but do not substitute for the training required by MOSH standards.

MOSH also maintains an occupational safety and health reference library that is open to the public.  Occupational safety and health videos are available on loan, and numerous free publications on occupational safety and health issues are available upon request.

Occupational Medicine

MOSH contracts with physicians specializing in occupational health to provide full-time occupational medicine support.  The contractual physicians assist MOSH by:

· Assisting field staff in evaluating worker health effects

· Addressing employee concerns relating to the health effects of chemical substances and physical agents

· Interfacing with medical practitioners

· Assisting in developing regulations and outreach materials

· Training MOSH staff in the recognition of occupational health hazards

Maryland employers can benefit from this unique service.  Working closely with MOSH industrial hygienists, the physicians can:

· Help to identify the extent of specific workplace health hazards

· Assist in identifying health hazard control methods

· Assist in identifying appropriate medical surveillance procedures

· Provide related training

Compliance Abatement Assistance

In order to encourage and facilitate prompt abatement of hazards, MOSH Compliance Services offers general assistance to employers in identifying abatement methods for alleged violations noted during a MOSH Compliance inspection.  The information MOSH provides enables the employer to develop acceptable abatement methods or to seek appropriate professional assistance.  The employer remains responsible for selecting and carrying out an appropriate abatement method.

PARTNERSHIP PROGRAMS

MOSH has two partnership programs for employers that provide protection to their employees above and beyond the minimum required by MOSH standards. 

Cooperative Compliance Partnership (CCP) Program is a cooperative approach to safety and health by MOSH and participating employers to extend worker protection beyond the minimum required by MOSH standards. Each CCP is site-specific and designed to: 

· Recognize the achievements of participating employers who have successfully incorporated a comprehensive safety and health program.

· Enable employers to establish a cooperative relationship with MOSH.

Voluntary Protection Program (VPP) is a cooperative effort by MOSH and employers with exemplary safety and health programs to extend worker protection beyond the minimum required by MOSH standards. VPP is designed to:

· Recognize the outstanding achievements of participating employers who have successfully incorporated comprehensive safety and health programs into their total management system.

· Motivate and mentor other employers to achieve excellent safety and health performance in the same manner.

· Enable employers to establish a cooperative relationship with MOSH.

· Qualifying employers have to successfully complete a comprehensive evaluation process.

REPORTS AND RECORDKEEPING

Accident Reporting

Within eight hours after the occurrence of an employment accident resulting in the death of an employee or the in-patient hospitalization of at least three employees, the employer must report the accident to the Commissioner.  

Recordkeeping Requirements

The MOSH Act and regulations require, with certain exceptions, that every Maryland employer who employs 11 or more employees keep records of job related fatalities, injuries, and illnesses.  MOSH uses three forms, the Log and Summary of Occupational Injuries and Illnesses (OSHA 300 and 300A) and the Incident Report (OSHA 301), for this purpose.

These injury and illness records must be made available to MOSH safety and health inspectors during a worksite inspection.  Forms must be maintained and retained for five years following the end of the calendar year to which they relate.  The forms remain at the establishment and should not be mailed to the Division of Labor and Industry.  

Employers with ten or fewer employees, and employers whose establishments are classified in specific low hazard retail, service, finance, insurance or real estate industries are exempt from the recordkeeping requirements. Employers in these low-hazard industries, however, are not exempt from participating in the BLS Annual Survey or the OSHA Data Initiative if notified by the State of Maryland’s Division of Labor and Industry.

Recordkeeping forms are not automatically mailed to employers each year, but are available upon request.  More detailed information about the recordkeeping requirements, the forms, and retention of records is available from the MOSH Statistical Unit (telephone: 410-767-2371).  

OSHA 300 and 300A, Log and Summary of Occupational Injuries and Illnesses. The log summary of occupational injuries and illnesses must be posted in the workplace from February 1 until April 30.  An injury must be recorded on the 300 Log and the OSHA 301 Incident Report within seven calendar days after receiving information that a recordable injury has occurred.  If there were no injuries or illnesses at the establishment during the year, zeros must be entered on the totals line of the log 300 and transferred to the summary page (300A). The 300A Log Summary must be posted at the establishment whether there were injuries or not. 

OSHA 301, Incidence Report.  This form is a supplementary record describing the details of each individual case. There must be a 301 incident report for each recordable occupational injury or illness occurring at the establishment. Like the Log 300 and 300A, the OSHA 301 form must also be made available to MOSH personnel during an inspection.  Copies of Workers' Compensation insurance forms or other reports are acceptable substitutes for the form 301 providing the equivalent form contains all the same information. There must be no missing data elements if the employer chooses to use an equivalent form.  

Bureau of Labor Statistics (BLS) Annual Survey of Occupational Injuries and Illnesses. In cooperation with the U.S. Department of Labor, Bureau of Labor Statistics, the Division of Labor and Industry conducts the Annual Survey of Occupational Injuries and Illnesses.  Each year approximately 4,500 Maryland business establishments are selected through a random statistical sampling process.  The employers’ survey responses are based upon their OSHA log information. The data results are compiled and injury and illness statistics are then generated.  All individual establishment responses to the BLS Annual Survey are kept strictly confidential.  

The annual survey produces estimates on the number and frequency (incidence rates) of nonfatal workplace injuries and illnesses by industry groups.  The survey also provides details on the demographics of the most seriously injured and ill workers (occupation, sex, race, and length of service) along with the characteristics of their injuries.  

The number of injuries and illnesses reported in any given year can be influenced by factors such as changes in the level of the State's economic activity, working conditions, work practices, worker experience and training, and the number of hours worked. The business community, government agencies, private individuals, and researchers and academicians in the safety and health field all use the survey data results. 

To better address fatalities in the workplace, the Bureau of Labor Statistics in cooperation with its state partners developed the Census of Fatal Occupational Injuries (CFOI) program. Fatal injuries are compiled from various federal, state, and local administrative sources—including death certificates, workers’ compensation reports and claims, medical examiner reports and police reports—as well as news and other non-governmental reports. Diverse sources are used because studies have shown that no single source captures all job-related fatalities. The Division of Labor and Industry’s CFOI program provides a comprehensive accounting of all Maryland fatal work injuries.   

Other Reports

Employers also are required to file any other reports required by the MOSH Act and regulations.
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