Workforce Investment Field Instruction (WIFI) No. 16-99

DATE:


June 28, 2000

TO:


Maryland JTPA/WIA Grant Recipients

SUBJECT:
Requirements for Workforce Investment Act Discrimination Complaint Processing Procedures

REFERENCES:
Section 188, Workforce Investment Act (WIA)


Title 20 CFR Part 652 – Workforce Investment Act; Interim Final Rule


Title 29 CFR Part 37 – Implementation of the Nondiscrimination and Equal Opportunity Provisions of the Workforce Investment Act of 1998; Interim Final Rule

BACKGROUND

INFORMATION:
Section 188 of the Workforce Investment Act prohibits discrimination in any WIA Title I financially-assisted programs or activities on the basis of race, color, religion, sex national origin, age, disability, political affiliation or belief, citizenship, or participation in a WIA Title I program or activity.  Section 188 also prohibits the employment of participants to carry out the construction, operation, or maintenance of any part of any facility that is used or to be used for sectarian instruction or as a place for religious worship.  The regulations at 29 CFR Part 37 require recipients to adopt and publish procedures for processing complaints that allege discrimination on the basis of any of the WIA Section 188 prohibited grounds.


The regulations at 29 CFR Part 37 incorporate the following changes in the required elements of a recipient’s discrimination complaint processing procedures:

1. The period for recipients to process discrimination complaints has been extended, from 60 to 90 days;

2. A list of specific elements that must be included in each recipient’s complaint processing procedures has been added;

3. Recipients are now required to adopt procedures for Alternative Dispute Resolution (ADR).  The regulations also include procedures through which any party to an agreement reached under ADR may complain to the Director [of the Civil Rights Center] if the agreement is breached; and

4. A formal name, “Notice of Final Action”, has been given to the written notification that a recipient must give a complainant when the recipient has finished processing a complaint.

ACTION TO

BE TAKEN:
Recipients are required to adopt and publish Discrimination Complaint Processing Procedures that meet the standards outlined in the attached Requirements for Recipient’s Discrimination Complaint Processing Procedures.  The attached requirements address discrimination complaints only.  Complaints and grievances not alleging discrimination or program complaints will be addressed in separate guidance.  Such complaints and grievances have no jurisdiction under the CRC regulations at 29 CFR part 37 and must be processed according to ETA regulations at 20 CFR Subpart F, Sec. 667.600 (a)(b).

CONTACT

PERSON:
Carolyn McGlotten, (410) 767-2811

EFFECTIVE

DATE:
July 1, 2000

Gary L. Moore

Executive Director

Office of Employment Training

REQUIREMENTS FOR RECIPIENT DISCRIMINATION

COMPLAINT PROCESSING PROCEDURES

GENERAL REQUIREMENTS

Each State and each Local Workforce Investment Area (LWIA) is required to adopt and publish procedures for processing complaints alleging discrimination against any program or activity funded or authorized under WIA Title I.  The procedures must provide the complainant with the option to file with the recipient or directly with the Civil Rights Center (CRC).  Recipients as defined in 29 CFR 37.4 as well as service providers must comply with the complaint procedures.

The requirements for a recipient’s discrimination complaint processing procedures are grouped under the following five general categories:

· Jurisdiction

· Methods of Resolution/Disposition

· Notice of Final Action

· Processing Timeframes

· Recordkeeping

JURISDICTION

Filing A Complaint

· Any person who believes that either he or she, or any specific class of individuals, has been or is being subjected to discrimination prohibited under WIA must be given the option to file a written complaint, either by him/herself or through a representative.  Examples of who may file a complaint include the following:

· Applicants/registrants for aid, benefits, services or training

· Eligible applicants/registrants

· Participants

· Employees

· Applicants for employment

· Service providers (the organization involved is one which may be attributed a racial, national origin or other characteristic entitled to protection under WIA)

· Eligible service providers (same definition applies)

· The complainant must be given the option to file a complaint with either the recipient, through the EO Officer or the Director [of CRC].  Complaints filed with the Director should be sent to:



The Director



Civil Rights Center (CRC)



U.S. Department of Labor



200 Constitution Avenue, N.W.



Room N-4123



Washington, D.C.  20210

· Complaints must be filed within 180 days of the alleged discrimination.  Only the Director, CRC may extend the filing time for good cause shown by the complainant.

· Each complaint must be filed in writing, and must contain the following information:

· The complainant’s name and address (or another means of contacting the complainant);

· The identity of the respondent (the individual or entity that the complainant alleges is responsible for the discrimination);

· A description of the complainant’s allegations.  This description must include enough detail to allow the Director or the recipient, as applicable, to decide whether:

· CRC or the recipient, as applicable, has jurisdiction over the complaint;

· The complaint was filed in time; and

· The complaint has apparent merit; in other words, whether the complainant’s allegations, if true, would violate any of the nondiscrimination and equal opportunity provisions of WIA or 29 CFR Part 37; and

· The complainant’s signature or the signature of the complainant’s authorized representative.

· A complainant may file a complaint by completing and submitting CRC’s Complaint Information and Privacy Act Consent Forms (currently under revision at CRC).

· Both the complainant and the respondent have the right to be represented by an attorney or other individual of their choice.

· If a recipient determines that it does not have jurisdiction over a complaint, it must notify the complainant, in writing, immediately.  This Notice of Lack of Jurisdiction must include:

· A statement of the reasons for that determination

· Notice that the complainant has a right to file a complaint with CRC within 30 days of the date on which the complainant receives the Notice.

METHODS OF RESOLUTION/DISPOSITION OF COMPLAINTS

Required Elements of Recipient’s Discrimination Complaint Processing Procedures

At a minimum, the procedures that a recipient adopts and publishes must include the following elements:

· Initial, written notice to the complainant that contains the following information:

· An acknowledgement that the recipient has received the complaint, and

· Notice that the complainant has the right to be represented in the complaint process;

· A written statement of the issue(s), provided to the complainant, that includes the following information:

· A list of the issues raised in the complaint, and

· For each such issue, a statement whether the recipient will accept the issue for investigation or reject the issue, and the reasons for each rejection;

· A period for fact-finding or investigation of the circumstances underlying the complaint;

· A period during which the recipient attempts to resolve the complaint.  The methods available to resolve the complaint must include alternative dispute resolution (ADR).

· The recipient’s ADR procedures must provide that:

· The choice whether to use ADR or the customary process rests with the complainant;

· A party to any agreement reached under ADR may file a complaint with the Director in the event the agreement is breached.  In such circumstances, the following rules apply:

· The non-breaching party may file a complaint with the Director within 30 days of the date on which the non-breaching party learns of the alleged breach;

· The Director must evaluate the circumstances to determine whether the agreement has been breached.  If he or she determines that the agreement has been breached, the complainant may file a complaint with CRC based upon his/her original allegation(s), and the Director will waive the time deadline for filing such a complaint.

· If the parties do not reach an agreement under ADR, the complainant may file a complaint with the Director as described under JURISDICTION.
NOTICE OF FINAL ACTION

The procedures that a recipient adopts and publishes must provide that the recipient will issue a written Notice of Final Action on discrimination complaints within 90 days of the date on which the complaint is filed.  The Notice of Final Action must contain the following information:

· For each issue raised in the complaint, a statement of either;

· The recipient’s decision on the issue and an explanation of the reasons underlying the decision, or

· A description of the way the parties resolved the issue; and

· Notice that the complainant has a right to file a complaint with CRC within 30 days of the date on which the Notice of Final Action is issued if he or she is dissatisfied with the recipient’s final action on the complaint.

PROCESSING TIMEFRAMES

· Within 90 days of the date on which a complaint is filed, the recipient must take one of the following actions:

· Issue satisfactory written Notice of Final Action

· Issue unsatisfactory written Notice of Final Action decision

· Issue written notice of lack of jurisdiction

· Refer complaint to another Federal Grantmaking Agency for investigation where there is joint jurisdiction

· If, by the end of 90 days from the date on which the complainant filed the complaint, the recipient fails to issue a Notice of Final Action, the complainant or his/her representative may file a complaint with the Director within 30 days of the expiration of the 90-day period.  In other words, the complaint must be filed with the Director within 120 days of the date on which the complaint was filed with the recipient.

· The Director may extend the 30-day time limit under the following circumstances:

· If the recipient does not include in its Notice of Final Action the required notice about the complainant’s right to file with the Director; or

· For other good cause shown.

· The complainant has the burden of proving to the Director that the time limit should be extended.

RECORDKEEPING REQUIREMENTS

· Each recipient must maintain, and submit to CRC upon request, a log of complaints filed with it that allege discrimination on the ground(s) of race, color, religion, sex, national origin, age, disability, political affiliation or belief, citizenship, and/or participation in a WIA Title I-financially assisted program or activity.

· The complaint log must include the following information:

· The name and address of the complainant;

· The ground of the complaint;

· A description of the complaint;

· The date the complaint was filed;

· The disposition and date of disposition of the complaint; and

· Other pertinent information

· Information that could lead to identification of a particular individual as having filed a complaint must be kept confidential.

· Records regarding complaints and actions taken on the complaints must be maintained for a period of not less than three years from the date of resolution of the complaint.
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